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Criminal Immigration
Nufs & Bolfs

Case Study: Following a non-citizen through

the litigating process

Overview: You will be asked to get into small groups.
You will review a decision by the Board of Immigration
Appeals ordering the petitioner removed on criminal
grounds, and will consider his challenges to the findings
and determine whether they are defensible in the court of
appeals.

You will analyze the crime under different INA grounds
and theories of culpability. This case study primarily
involves the categorical approach.

About the
Non-Citizen
and His Crime

Mr. Smith is a fictional
international art thief
who, up until his most
recent crime, has never
been caught. He has
lived in the United
States lawfully for 4
years.

After much searching,
Mr. Smith located the
whereabouts of a
famous painting that
had been stolen and
passed into the hands
of a criminal syndicate.
Seizing on the
opportunity, Mr. Smith
took the painting from
an associate of the
syndicate by force on a
city street in broad
daylight.

Much to his chagrin,
Mr. Smith was caught
by authorities and
convicted of robbery
amongst other crimes.

Carel Fabritius, The Goldfinch
1654. Oil on canvas. Image from
Wikimedia Commons



Criminal Immigration Nuts & Bolts

Board Decision

Board Decision * 2



Criminal Immigration Nuts & Bolts

The Criminal Statute

State Stat. § 164.395 Robbery in the third degree

(1) A person commits the crime of robbery in the third
degree if in the course of committing or attempting to
commit theft as defined in Stat. § 164.015 the person
intentionally uses or threatens the immediate use of
physical force upon another person with the intent of:

(a) Preventing or overcoming resistance to the
taking of the property or to retention thereof

immediately after the taking; or

(b) Compelling the owner of such property or
another person to deliver the property.

Robbery in the third degree is a Class C felony.

(2) If in committing the crime of robbery, a person carries,
or uses or attempts to use a dangerous weapon, it shall be
considered a Class B felony.

The Criminal Statute ® 6

Terms Defined

Stat. § 164.015 (Theft):

A person commits theft
when with intent to

deprive another person
of property, the person:

(1) Commits theft by
taking;

(2) Commits extortion
by compelling the
delivery of property;

(3) Commits theft by
deception;

(4) Commits theft by
receiving.

Stat. § 164.04 (Deprive):
To deprive means to
withhold property of
another permanently or
temporarily.

State v. LeBlanc
("physical force"):
"The degree of force
necessary to constitute
robbery can be established
without a showing of
physical injury. The focus
is on the perpetrator's
intent while using force to
prevent or overcome any
resistance, not on whether
the victim feels any force.
The perpetrator could use
force to prevent resistance
by acting so quickly that
there is no time for the
victim to resist.”
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Relevant Immigration Statutes

8 U.S.C. § 1227(a)(2)(A)(i) Crimes of moral turpitude
(CIMT)

(i) Crimes of moral turpitude
Any alien who--

(I) is convicted of a crime involving moral turpitude
committed within five years after the date of

admission, and

(IT) is convicted of a crime for which a sentence of

one year or longer may be imposed,
is deportable.

8 U.S.C. § 1227(a)(2)(A)(iii) Aggravated felony

(iii) Aggravated felony

Any alien who is convicted of an aggravated felony

at any time after admission is deportable.

8 U.S.C. § 1101(a)(43) "Aggravated felony" means

(F) a crime of violence for which the term of

imprisonment is at least one year.

(G) a theft offense (including receipt of stolen property) or
burglary offense for which the term of imprisonment is at

least one year;

Relevant Immigration Statutes ¢ 7

Terms Defined

[ 3 N ]
Crime involving moral

turpitude:

“Moral turpitude is conduct
that is inherently base, vile, or
depraved, and contrary to the
accepted rules of morality and
the duties owed to other
persons.” Matter of Tejwani, 24 1.
& N. Dec. 97 (BIA 2007).

Agoravated Felony Theft:

A theft offense under 1101(a)
(43)(G) is the taking of, or
exercise of control over,
property without consent when
there is criminal intent to
deprive the owner of
ownership, even if such
deprivation is less than total or
permanent. Matter of Garcia-
Madruga, 24 1. & N. Dec. 436,
440 -41 (BIA 2008).

Crime of Violence:

8 U.S.C. § 1101(a)(43)(F) cross-
references 18 U.S.C. § 16(a):

an offense that has as an
element the use, attempted use,
or threatened use of physical
force against the person or

property of another.



Criminal Immigration Nuts & Bolts

Phase One

Examine the Board's determination that Mr. Smith's conviction
for third-degree robbery under Stat. § 164.395(1) is an
aggravated felony theft.

1. What are the elements of aggravated felony theft?

2. What are the elements of the state's third-degree robbery
offense?

3. What element does Mr. Smith assert is broader in the state
statute than in generic theft, and how?

5. How does the Board address this apparent overbreadth?

Phase One - 8



Criminal Immigration Nuts & Bolts

Phase Two

. Recall the elements of the state statute. Based
on the above, identify the CIMT category the
Board applied in its decision.

. What are the elements of a theft CIMT? How
does the generic definition of theft aggravated
felony compare to the generic definition of theft
CIMT?

. What are the elements of the state statute that
are relevant to a theft CIMT analysis?

. What is the least culpable conduct of the state
statute? Do you think that this crime is
categorically a theft CIMT? Why or why not?

Phase Two * 9

Crime Involving Moral
Turpitude

General Requirements:

e Culpable Mental State

o Intentionally, Knowingly
o Recklessly

o General Intent, Strict
Liability (maybe if
aggravator)

o Negligently (not sufficient)

¢ Reprehensible conduct:

o Varies based on type of
offense and culpable mental
state

3 Types of CIMTs:

(1) Theft CIMT:

e Mental State: Intent to deprive
the owner of the property either
o Permanently, or

o Under circumstances
where the owner’s
property rights are
substantially eroded

e Reprehensible Conduct: Any

under statute (generally, taking
or exercising control over)
(Matter of Diaz-Lizarraga, 26 1. &
N. Dec. 847 (BIA 2016))

continued on next page ...
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Phase Two conftd.

5. Assume the Board analyzed the crime as an assault/
battery CIMT. What elements of the state statute are
relevant to whether it is a CIMT?

PhaseTwo ¢ 10

Types of CIMTs contd:

(2) Assault/Battery CIMT:

e Intentional conduct

e Meaningful level of harm
-- more than offensive
touching (simple battery/
assault not enough unless
aggravating factor) (see
Matter of Wu, 27 1. & N.
Dec. 8 (BIA 2017))

*Sliding scale --mental
state/conduct

*Aggravating factors:

- serious harm

- use of deadly or dangerous
weapon

- protected class of victim

(3) Robbery CIMT:

"robbery is universally
recognized as a crime
involving moral turpitude”
Matter of Martin, 18 1. & N.
Dec. 226 (BIA 1982).

REMINDER: Level of
force for state statute:

-need not establish victim
injured

-focus is on defendant's intent
to prevent or overcome
resistance, not on victim's
experience of the force.



Criminal Immigration Nuts & Bolts

Phase Two contd.

You've come to the end of your categorical analysis
and have determined that Mr. Smith's conviction is

not categorically a CIMT in any category. But you've
not lost hope because now you turn to a divisibility
analysis to see if the modified categorical approach can
be applied.

9. Under the assault/battery CIMT category, what part
of the state statute do we need to focus on to
determine divisibility?

-- Do you think you could argue that the statute is
divisible as to subsection (2)? Why or why not?

10. Do you think "carries, or uses or attempts to use a
dangerous weapon" would be an aggravating factor that
would make the crime a CIMT? What more might you
need to know about how the state interprets the statute to
make your decision?

Phase Two - 11

Recall:

Assault/Battery CIMT:

e Intentional conduct

*Meaningful level of harm --more
than offensive touching
(simple battery/assault not
enough unless aggravating
factor) (see Matter of Wu, 27 1. &
N. Dec. 8 2017))

*Sliding scale --
mental state/conduct

Aggravating factors:

e serious harm

e use of deadly or dangerous
weapon

e protected class of victim

State Stat. § 164.395

(1) A person commits the crime of
robbery in the third degree if in
the course of committing or
attempting to commit theft as
defined in Stat. § 164.015 the
person intentionally uses or
threatens the immediate use of
physical force upon another
person with the intent of:

(a) Preventing or overcoming
resistance to the taking of the
property or to retention thereof
immediately after the taking; or

(b) Compelling the owner of
such property or another person to
deliver the property.

Robbery in the third degree is a

class C felony.

(2) If in committing the crime of
robbery, a person carries, or uses
or attempts to use a dangerous
weapon, it shall be considered a
Class B felony.
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Crime of Violence:

Phase Three 8U.S.C. § 1101(a)(43)(F): a

You're almost done working through the Board's decision, crime of violence (as defined in

but wait! There's one last ground of removability: DHS section 16 of Title 18, but not
charged, and the agency found, that Mr. Smith's robbery including a purely political
conviction was for a crime of violence under 8 U.S.C. offense) for which the term of
§ 1101(a)(43)(F). imprisonment at least one year
1. How does the force required for a crime of violence 18U.S.C. § 16:
compare to the force required for an assault/battery The term “crime of violence”
CIMT? means--

(a) an offense that has as an
element the use, attempted use, or
threatened use of physical force
against the person or property of
another.

Intent Required for a
Crime of Violence

* Intentional/Knowing

e Reckless (in most circuits)

Level of Force Required for a
Crime of Violence

e Violent force; capable of
causing physical pain or
injury; only that degree of
force necessary to inflict pain
(Johnson I)

e Force sufficient to overcome
victim's resistance (Stokeling)

e Stokeling distinguished state
statutes that require no
resistance

Level of Force Required for
the State Statute:

¢ need not establish victim was
injured

e focus is on defendant's intent
to prevent or overcome
resistance, not on victim's
experience of the force.

Phase Three -12
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